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duty : to preserve silence is a duty owed to the individual, but only as a 
member of society; and when absolute silence becomes detrimental to 
the public welfare, the duty ceases. When the confidential relationship 
of physician and patient discloses to the former a disease that will 
necessarily be transmitted to others unless the danger of contagion is 
made known to certain persons, public policy requires that there should 
no longer be any duty of complete secrecy. The duty of non-disclosure 
is then replaced by a legal privilege of giving information so far as this 
may be necessary to prevent the spread of the disease. 8 In respect to 
certain duly constituted authorities, there may be even a legal duty of 
making the disclosure. 9 



INCORPORATION OF NATIONALIST CLUBS 

The Catalonian Nationalist Club of New York applied to a justice 
of the Supreme Court of New York for the approval of a certificate as 
a membership corporation. The object of the corporation was to make 
a center of representation of Catalonian culture and of the legitimate 
national aspirations of Catalonia in America, to diffuse information, to 
promote fellowship, and to unite with similar societies in this and other 
nations. The justice refused to approve the certificate saying that it 
had "been demonstrated in the recent past that the great need of the 
time is the teaching of American culture" and that the declared purposes 
of the corporation "if carried out to their ultimate completion, might 
result detrimentally to the interests of the United States." Applica- 
tion of Catalonia Nationalist Club of New York (1920, Sup. Ct.) 184 
N. Y. Supp. 132. 

The New York corporations law permits incorporation of a member- 
ship corporation "for any lawful purpose" and requires the approval of 
a justice of the supreme court before the certificate is filed with the 
secretary of state. 1 It has generally been held that in passing upon 
such a certificate the officer or court acts in a ministerial and not in a 
discretionary or judicial capacity. 2 In some jurisdictions a discretion- 

in point, but apparently overlooked by counsel and the court in the instant case. 
See Smith v. Driscoll (1917) 94 Wash. 441, 442, 162 Pac. 572 (cited in the present 
decision) : "Neither is it necessary to pursue at length the inquiry of whether a 
cause of action lies in favour of a patient against a physician for wrongfully 
divulging confidential communications. For the purposes of what we shall 
say it will be assumed that for so palpable a wrong the law provides a remedy." 
But see Notes (1920) 20 Col. L. Rev. 890, where the contract element is not 
discussed. 

8 See (1915) 79 Justice of the Peace, 3. 

* Such as is created by statutes requiring the reporting of contagious diseases 
to boards of health. See Hemenway, Public Health (1914) sees. 32, 392 ff., 
410; 20 Halsbury, Laws of England, 338. 

1 3 Cons. Laws of N. Y. 1909, 3408. 

2 State ex rel. College of Bishops v. Vanderbilt University (1913) 129 Tenn. 
279, 328, 164 S. W. 1151, 1164; 1 Clark & Marshall, Private Corporations (1903) 
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ary power has been expressly conferred by statute. 3 It is always 
found difficult to determine the line of distinction between ministerial 
and discretionary or judicial acts. When the court or officer has to 
determine whether or not there is an apparent attempt to evade a duty 
imposed by law, 4 whether the purpose of the corporation is business or 
social, 5 or whether the name is a proper one under the statute, 8 he must 
exercise a discretionary or judicial power. Such decisions are in many 
cases subject to judicial review. 

Where the purpose of a non-commercial corporation is manifestly 
unlawful the certificate may be denied. 7 Incorporation may also be 
refused on grounds of public policy, a reason invoked when the corpo- 
ration purposed to hold its meetings on Sunday; 8 when a by-law for- 
bade members to enlist in the Army or Navy of the United States;* 
and when the purposes of the corporation tended to increase divorce. 10 
The fact that the corporation was not a "necessary" one and that the 
name was not in the English language have been held insufficient rea- 
sons for denying the certificate on such grounds. 11 The cases are 
numerous where certificates have been denied or charters suspended 
because the corporations tended toward monopoly or restraint of trade 
and consequently were against public policy. 12 

An analysis of the reasons stated seems to lead to some question 
as to whether the discretionary power in this case was properly exer- 
cised. The issue has been raised many times in the past and it yet 
remains to be determined whether the fostering of affection or interest 
in the native homes and early associations of our naturalized citizens is 
detrimental to America, and whether the prohibition is not an attempt to 
suppress one of the most natural instincts of civilized man. 



Reference was recently made in these columns to the case of Town 
of Windsor v. Whitney et al. (1920, Conn.) in Atl. 354. 1 We stated 
that the court upheld the constitutionality of Rev. Stat. 1918, sees. 391- 
395, which provide for the establishment of building lines by a commis- 

' Beach v. McKay (1917) 108 Tex. 224, 191 S. W. 557. 

* People ex rel. Barney v. Whalen (1907 Sup. Ct.) 56 Misc. Rep. 278, 106 N. Y. 
Supp. 434. 

'People ex rel. Davenport v. Rice (1893, Sup. Ct.) 68 Hun, 24, 22 N. Y. 
Supp. 631 ; People ex rel. Bonnie v. Rose (1900) 188 111. 268, 59 N. E. 432. 

"People ex rel. Fetter v. Rose (1907) 225 111. 496, 80 N. E 293. 

7 Hanger v. Commonwealth (1908) 107 Va. 872, 60 S. E. 67. 

"In re Agudath Hakehiloth (1896, Sup. Ct.) 18 Misc. Rep. 717, 42 N. Y. 
Supp. 985. 

'In re Charter Mulholland Benevolent Society (1873, Pa. D. C.) 10 Phila. 19. 

10 In re Helping Hand Marriage Association (1881, Pa. D. C.) 15 Phila. 644. 

11 In re Deutsch-Amerikanischer Volksfest-Verein (1901) 200 Pa. 143, 49 Atl. 
949- 

u I Fletcher, Cyc. Corporations (1917) 179 and cases collected in the notes. 
3 See Comments (1920) 30 Yale Law Journal, 171, 174. 
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sion on town plan. Our attention has been called to the fact that the 
validity of this statute was not directly in issue in this case, but rather 
the constitutionality of a special act of the general assembly creating a 
commission on town plan for the town plan of Windsor. 2 This act dif- 
fers from the one first mentioned in that it provides for no compensa- 
tion. Chief Justice Wheeler, writing the majority opinion, sustains the 
validity of the special act as a regulation of the use of land under the 
police power. This case even goes further than necessary to uphold 
the general statute. 3 

Justice Gager, in a strong dissenting opinion, argues that "this is a 
taking of property without compensation. Calling what in fact is an 
exercise of the right of eminent domain an exercise of the police power, 
does not avoid the constitutional question."* He seems as anxious to 
hold that a building restriction is an exercise of the power of eminent 
domain as the majority is to find it a valid exercise of the police power. 
The real issue is best stated by Justice Gager in the following words : 

"Whether there is benefit or damage is, as to a given lot, a question of 
fact to be determined by a proper tribunal, in which the property owner 
is given a chance to be heard ; it is not a question of law to be deter- 
mined according as to whether you call the act, which is at all times 
one and the same, an exercise of the police power or of the right of 
eminent domain." 

In the final analysis the question is not one of terms used, but the 
broad question of public policy, whether property should be held sub- 
ject to regulations that may be placed upon it for the benefit of society 
or whether there must be a payment of compensation whenever prop- 
erty rights seem to be invaded. The courts are upholding regula- 
tions placed upon land when no compensation is provided, sustaining 
them when necessary as a valid exercise of the police power. Many 
of our "inherent" rights still "inhere," but not in their former robust 
proportions and Connecticut in the instant case has gone further than 
many of her sister states. 



The decision of the New York Court of Appeals in People, ex rel. 
Mulkins, v. Jimerson (Oct. 5, 1920) 64 N. Y. L. J. 545, presents a 

2 Special Laws 1917, at p. 827. 

'The court is careful to place the decision squarely upon grounds of public 
health, safety, or morals. Upon the "aesthetic purpose" issue, the instant case 
is not inconsistent with the case of Farist Steel Co. v. Bridgeport (1801) 60 
Conn. 278, 22 Atl. 561. That case held that the establishment of a harbor line 
constituted a taking of property which could not be permitted, even with 
conpensation, unless for a public use, and that a purely aesthetic purpose was 
not a public use. Under the authority of the instant case, however, it would 
seem that the establishment of this harbor line might now be sustained under the 
police power. 

'See St. Louis v. Hill (1893) 116 Mo. 527, 22 S. W. 861; Matter of Clinton 
Ave. (1901) 57 App. Div. 166, 68 N. Y. Supp. 196. 
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modern illustration of mediaeval conditions when law was personal 
and tribal, instead of "common," and each man's legal relations were 
determined by the law of his particular tribe, even though he lived in 
the midst of other peoples subject to different law. Living within the 
limits of the state of New York are five Indian tribes, known as the 
Onondaga, Seneca, Tuscarora, Saint Regis, and Shinnecock tribes. 
Statutes for their government, passed from the year 1797 down to the 
present time, now appear as chapter 26 of the Consolidated Laws of 
New York. By these statutes a special tribal court, known as the 
Peacemakers' Court, is established with jurisdiction over all contro- 
versies between Indians, "whether arising upon contracts or for wrongs 
and particularly for any encroachments or trespass on any land," and 
with "exclusive jurisdiction to grant divorces between Indians" and to 
determine questions of title to land. An appeal lies to the Council of 
the tribe. Action having been brought in the Peacemakers' Court of 
the Seneca nation against the relator to recover possession of land, she 
applied to the Supreme Court of New York for a writ of prohibition 
without making any appearance in the Peacemakers' Court. It is by 
this writ that inferior courts are restrained from exceeding their juris- 
diction, and it was by using the writ freely that Lord Chief Justice 
Coke was able to kill the court of small claims, called the Court of 
Requests, to limit the jurisdiction of the admiralty and the ecclesiastical 
courts, and thus to concentrate judicial power in the King's courts. 
The Court of Appeals does not decide whether the Supreme Court is a 
superior court to the Peacemakers' Court with authority to prohibit 
action by the latter, 1 but refuses the writ on the ground that it must be 
assumed that the Peacemakers' Court will keep within its jurisdiction. 
"A writ of prohibition will not be granted in anticipation of erroneous 
rulings by a court of limited jurisdiction on jurisdictional questions." 
It would appear that under the statutory constitution of these Indian 
nations in New York, the Peacemakers' Court may, as to all matters 
specified, recognize all tribal rules and customs and by judicial de- 
cisions enact them into law. The common law of New York is not 
the common law of the Seneca Indian nation. 



The old question as to the jurisdiction of a court to try a case involv- 
ing title to real property in another state has arisen again in the case 
of Arizona Commercial Mining Co. v. Iron Cap Copper Co. (1920, Me.) 
no Atl. 429. The defendant and the plaintiff were both Maine cor- 



"The Appellate Division has held that the Supreme Court is not such a 
superior court and has no authority to issue writs of prohibition to the Peace- 
makers' Court. People, ex rel. Jimerson, v. Shongo (1913) 83 Misc. 325, affd. 
(1914) 164 App. Div. 908. The Indians "are not governed by our laws, and their 
courts are not inferior courts to our courts, but are courts of a foreign juris- 
diction." 
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porations. Through its own shafts in Arizona the defendant removed 
certain ores which were the property of, and in the possession of the 
plaintiff. The court properly took jurisdiction and allowed the plain- 
tiff to recover. Where the gist of the action is a tortious injury to 
land in one state, the courts of another will not take jurisdiction, on 
the ground that such an issue is exclusively local in character. 1 If the 
question of title is only collaterally in issue, as in the adjudication of 
contractual rights incidentally involving title to land, or one involv- 
ing severance of chattels from the realty and conversion, a foreign 
court will take jurisdiction. 2 



The case of The Porto Alexandre [1920, C. A.] P. 30, decided that 
a public ship of a foreign state is exempt from process of English 
courts, although it is being used in an ordinary commercial transac- 
tion. The same rule has been established in the United States 
courts. 1 The foundation on which this doctrine rests is that a pub- 
lic vessel is a manifestation of the sovereignty of an independent 
foreign state, and must be respected as the person of the sovereign 
would be. 2 Ships under the control of the United States Shipping 
Board are by statute specifically made subject to the laws governing 
ordinary merchant vessels. 3 



The recent case of Stanton v. Southwick (1920, K. B.) 123 L. T. 
651, raises an interesting point in Verminal Jurisprudence. The rats 
in the case were mere trespassers, and not licensees, and the court held 
them to be ferae naturae— very unlike bugs, which are part of the 
premises. Hence unless a rat were legally domiciled in one's resi- 
dence, his presence is no breach of warranty to the tenant, who has a 
privilege to eject him at the rodent's own risk. No recovery was 
allowed since the rats in the case were total strangers to the defendant. 
Caveant muridae. 



1 See (1916) 16 Col. L. Rev. 323. 

*See (ion) 11 Col. L. Rev. 262; 34 L. R. A. (n. s.) 994, note. 
1 The Maipo (1918, S. D. N. Y.) 252 Fed. 627, (1918) 28 Yale Law Journal, 
187. 

* The Parlement Beige (1878, C. A.) L. R. 5 P. 197. 
8 U. S. Comp. St. 1918, sec. 8146c 



